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STATEMENT OF THE | SSUE

Whet her Respondent committed the violations alleged in the
Adm ni strative Conplaint issued against himin the instant case
and, if so, what disciplinary action should be inposed.

PRELI M NARY STATEMENT

On Septenber 17, 2003, Petitioner issued a two-count
Adm ni strative Conplaint agai nst Respondent. |In Count | of the
Adm ni strative Conplaint, Petitioner alleged that Respondent
viol ated Sections 648.442(1), 648.45(2)(e), (f), (g), (h), (j),
(n), and (p), and 648.571(1), Florida Statutes, by failing to
return collateral to an indemitor, Hugh Clarke. 1In Count Il of
the Adm nistrative Conplaint, Petitioner alleged that Respondent
vi ol ated Sections 648.387(1) and 648.45(2)(j), Florida Statutes,
by failing to conply with a directive in a Novenber 13, 2002,
Consent Order that Petitioner's predecessor, the Departnent of
| nsurance,! had issued requiring Respondent to file with the
Departnment of Insurance, within 30 days of the Consent O der
t he designated primary agent for each of Respondent's bail bond
agency | ocations. Respondent disputed "one or nore of
[Petitioner's] factual allegations”" and requested "a hearing
pursuant to Section 120.57(1), Florida Statutes, to be held
before [DOAH]." The matter was referred to DOAH on Cct ober 14,
2003, for the assignnment of an administrative |aw judge to

conduct the hearing Respondent had requested.



The hearing was originally schedul ed for Decenber 17, 2003,
but was continued at the request of both parties and reschedul ed
for February 10, 2004.

At the outset of the hearing on February 10, 2004,
Respondent, who was representing hinself, asked for additiona
time to retain counsel. The request, which was unopposed by
Petitioner, was granted and the hearing adjourned w thout any
evi dence havi ng been taken. On February 12, 2004, the parties
were given notice, by regular United States Mail, that the
heari ng woul d reconvene on March 22, 2004.

Respondent appeared on March 22, 2004, with counsel.
Respondent's counsel, stating Respondent had just recently
retained him requested a further delay of the commencenent of
the evidentiary portion of the hearing in order to have nore
time to prepare. The request, which Petitioner opposed, was

denied. Cf. The Florida Bar v. Hughes, 824 So. 2d 154, 158

(Fla. 2002)("In the instant case, the Bar filed the petition
agai nst the unlicensed practice of law on March 19, 2001. On
April 12, 2001, this Court ordered Hughes to appear before the
referee at the hearing scheduled for June 15, 2001. On June 13,
2001, two days before the hearing, Hughes filed his notion for
conti nuance, which the referee deni ed because he concl uded t hat
Hughes had waited until the last mnute to retain counsel. The

referee stated that Hughes knew about the hearing since Apri



2001, and had sufficient tine to secure an attorney and di scuss
the ramfications involved. Also, Hughes filed his notion for
conti nuance a nere two days before the hearing . . . . [We
find that the referee in the instant case did not abuse his

di scretion and we uphold his denial of the notion for

continuance."); and Coleus v. Florida Conmm ssion on Hunman

Rel ati ons, 842 So. 2d 1021, 1022 (Fla. 5th DCA 2003)("The
standard of review of an order denying a continuance is abuse of
di scretion. Here, Col eus who had been represented by counsel in
a related worker's conpensation case, had anple notice of the
heari ng date and anpl e opportunity to obtain counsel before the
date of the hearing. There is no abuse of discretion in denying
a notion for a continuance to obtain counsel when the notion is
made at the hearing.")(citation omtted.).

Six witnesses testified at the hearing: Dickson Kessler,
Esquire; Hugh d arke; Pat Anthony; Respondent; James Jones; and
Ronni e Striggles. In addition to the testinony of these six
Wi t nesses, 12 exhibits (Petitioner's Exhibits 1 through 11, and
Respondent's Exhibit 1) were offered and received into evidence.

At the close of the taking of evidence, the undersigned
established a deadline (20 days fromthe date of the filing of
the hearing transcript with DOAH) for the filing of proposed

recormended orders.



The hearing transcript (consisting of one volune) was filed
wi th DOAH on April 30, 2004.

On May 20, 2004, Respondent filed a Mdtion for Extension of
Time to File Proposed Reconmended Order, requesting a 20-day
extension of the deadline for filing proposed recommended
orders. Two days earlier, Petitioner had filed an Objection to
Respondent's Motion for Extension of Tine to File Proposed
Reconmended Order. On the sanme day the notion was filed, the
under si gned i ssued an Order giving the parties until My 26,
2004, to file their proposed recommended orders and denyi ng
Respondent's notion to the extent that it requested that the
filing deadline be extended beyond May 26, 2004.

Petitioner and Respondent both filed their Proposed
Reconmended Orders on May 26, 2004. These post-hearing
subm ttals have been carefully considered by the undersigned.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the follow ng findings of fact are made:

Respondent

1. Respondent is now, and has been for the past seven
years, a Florida-licensed bail bond agent (license nunber
Al134458). He is the owner of Big Larry's Bail Bonds (Agency), a

bai | bond agency l|located in Broward County, Florida, with which



two other Florida-licensed bail bond agents, Janes Jones (who is
Respondent's brother) and Ron Striggles, are affiliated.
Count |

2. On April 23, 2002, Hugh O arke went to the Agency,
where he obtained from Respondent a $4,500.00 bail bond for a
friend, R chard Dyke, who had been arrested in Pal m Beach
County, Florida, on a theft charge.

3. To obtain the bail bond, M. Carke had to pay a bai
bond prem um fee of $450.00 and provide collateral in the anount
of $1,050.00. Paynent was made by a single check (check nunber
611) for $1,500.00 nmade out to the Agency. M. darke also
signed a prom ssory note, which read as foll ows:

On Demand Hugh McGrath C arke after date,
for value received, | Promse to pay to the
order of CONTI NENTAL HERI TAGE | NSURANCE
COVPANY Four Thousand Fi ve Hundred DOLLARS,
at Big Larry's Bail Bonds, 1310 Sistrunk
Blvd., Ft. Laud., Florida[,] [With interest
thereon at the rate of 20 percent, per
annunf{,] fromcCall Date until fully paid.

| nterest payabl e sem -annually. The naker
and endorser of this note agrees to waive
demand, notice of non paynent and protest;
and in case suit shall be brought for the
coll ection hereof, or the sane has to be
col | ected upon dermand of an attorney, to pay
reasonabl e attorney's fees and assessabl e
cost, for making such collection. Deferred
i nterest paynent to bear interest from
maturity at 20 percent, per annum payable
sem - annual l y.

It is further agreed and specifically
understood that this note shall becone nul
and void in the event the said defendant



Ri chard Dyke shall appear in the proper
court at the tinme or tines so directed by

t he Judge or Judges of conpetent
jurisdiction until the obligations under the
appear ance bond or bonds posted on behal f of
t he def endant have been fulfilled and the
surety discharged of all liability

t hereunder, otherwise to remain in ful

force and effect.

4. Respondent provided M. C arke a signed Recei pt and
St atenent of Charges, acknow edging that he had received from
M. Carke paynent in full for the $450.00 bail bond prem um
f ee.

5. Respondent also presented M. Clarke with a pre-printed
formentitled "Collateral Receipt and Informational Notice"
(Col l ateral Receipt) that Respondent had filled out and signed
(on the appropriate signature line), acknow edging that, on
behal f of the surety, Continental Heritage |nsurance Conpany, he
had received from M. O arke $1,050.00 as collateral to secure
the bail bond that M. C arke had obtai ned for M. Dyke.

6. The Collateral Receipt contained the follow ng "note,"

"informational notice,” and "indemitor informtion":
NOTE: Unl ess a properly drawn, executed,
and notarized | egal assignnent is accepted
and acknow edged by the surety agent and the
surety conpany naned above, the collatera
listed above will be returned only to the
person(s) named on line (1) above [M.

Clarke]. Collateral, except for those
docunents the surety nust retain as directed
by the law, will be returned within 21 days

after the bail bond(s) has been discharged
in witing by the court. The undersigned



her eby acknow edges recei pt of a copy of al
col l ateral docunents indicated above, and
the Informational Notice printed bel ow

* * *

I NFORVATI ONAL NOTI CE
CONDI TI ONS OF BOND:

1. The SURETY, as bail, shall have contro
and jurisdiction over the principal during
the termfor which the bond is executed and
shall have the right to apprehend, arrest,
and surrender the principal to the proper
officials at any tinme as provided by |aw.

2. In the event surrender of principal is
made prior to the tinme set for principal's
appearance, and for reason other than as
enuner at ed bel ow i n paragraph 3, then
principal shall be entitled to a refund of
t he bond prem um

3. It is understood and agreed that the
happeni ng of any one of the follow ng events
shall constitute a breach of principal's
obligations to the SURETY hereunder, and the
SURETY shall have the right to forthwith
apprehend, arrest and surrender principa

and principal shall have no right of any
refund what soever. Said events which shal
constitute a breach of principal's

obl i gati ons hereunder are:

(a) If principal shall depart the
jurisdiction of the court w thout the
written consent of the court and the SURETY
or its Agent.

(b) If principal shall nove from one
address to another wi thout notifying SURETY
or his agent in witing prior to said nove.

(c) |If principal shall commit any act which
shall constitute reasonabl e evi dence of



principal's intention to cause a forfeiture
of said bond.

(d) If principal is arrested and
i ncarcerated for any other offense other
than a mnor traffic violation.

(e) If principal shall nake any nateri al
fal se statenent in the application.

* * *

| NDEMNI TOR | NFORMATI ON

In addition to the terns and conditions of
any I ndemity Agreenent or other coll ateral
docunents which you have executed, this is
to notify you that:

1. The Indemitor(s) will have the

def endant (s) forthcom ng before the court
naned in the bond, at the tine therein
fixed, and as may be further ordered by the
court.

2. The Indemitor(s) is responsible [for]
any and all |osses or costs of any kind

what soever which the surety nmay incur as a
result of this undertaking. There should
not be any costs or | osses provided the

def endant (s) does not violate the conditions
of the bond and appears at all required
court hearings.

3. Collateral will be returned to the
person(s) naned in the collateral receipt,
or their legal assigns, within 21 days after
the surety has received witten notice of

di scharge of the bond(s) fromthe court. It
may take several weeks after the case(s) is
di sposed of before the court discharges the
surety bonds.

7. Respondent read to M. Carke that portion of the

Col | ateral Receipt that explained that the collateral would be



returned "within 21 days after the surety ha[d] received witten
noti ce of discharge of the bond(s) fromthe court.”

8. Nonetheless, for sone reason, M. C arke was under the
i npression that he would be receiving his collateral back within
30 days of April 23, 2002, the date of the transaction, even in
t he absence of a discharge.

9. In late May 2002, sonetine after the 23rd of the nonth,
M. C arke began tel ephoning the Agency to inquire about the
return of his collateral.

10. On each occasion he called, he asked to speak with
Respondent, but was told by the person who answered the phone
t hat Respondent was not available. He |eft nmessages, but
Respondent never returned his calls.?

11. M. darke tel ephoned the Agency approximately tw ce a
mont h unti|l Novenber 2002, when, frustrated by his inability to
reach Respondent by tel ephone,® he sent, by facsimle
transm ssion, a letter to the Departnent of |nsurance requesting
that it help himin his efforts to gain the return of his
col I ateral

12. Although M. C arke had been advi sed in Septenber 2002
by M. Dyke that M. Dyke's crimnal case "was over," M. C arke
never got to directly communicate this information to Respondent
and to personally ask Respondent to give himback his

collateral. Any information M. C arke may have provi ded about

10



the status of M. Dyke's crimnal case and any denmands

M. Cdarke may have made for the return of his collateral were
provi ded and nade to a person or persons at the Agency other

t han Respondent, who did not communi cate themto Respondent.

13. Pat Anthony, a Special Investigator with the
Depart ment of |nsurance,* was assigned the task of |ooking into
the allegations M. Clarke had nmade in his letter.

14. M. Anthony met with M. Cd arke on Decenber 6, 2002,
and took his statement. The statenent was reduced to witing
(by Ms. Anthony, who wote down what she understood M. d arke
to have said), and it then was "subscribed and sworn to" by
M. Clarke. M. Carke's statenent read as foll ows:

On 4/23/02, | went to Larry Jones' office to
put up bail for Richard Dyke. | gave hima
$450 check and a $1, 050 check.[®] Richard
told me the case was over with in 9/02.[% |
started calling Larry about a week later.[]
He had told ne the $450 was his prem um and
| woul d get the $1, 050 when the case was
conpleted.[® | have called several tines.
The man who answered the phone tells ne
Larry is not there.

15. In January 2003, Ms. Anthony tel ephoned the Ofice of
the Cerk of the Circuit Court of Palm Beach County (Cerk's
O fice) to inquire about the status of M. Dyke's crimnal case.
She was told by the person who answered the tel ephone that the

case had concluded and that M. Dyke's bond had been di scharged,

but that there was "no way to know' whet her Respondent had been

11



notified of this information inasnuch as the Cerk's Ofice did
not "always notify the out of town bondsman."

16. Ms. Anthony subsequently advi sed Respondent as to what
she had been told and suggested that he go to the Pal m Beach
County Courthouse to confirmthe informati on she had been
provi ded.

17. Respondent followed Ms. Anthony's suggestion and went
to the Pal m Beach County Courthouse on January 21, 2003 (which
was "within a week" of his conversation with Ms. Anthony).

18. There, he obtained a certified copy (under seal of the
Clerk's Ofice) of a sunmary or disposition sheet reflecting
that M. Dyke's bond had been di scharged.

19. That sane day, when Respondent returned to the Agency,
he tel ephoned M. C arke and nade arrangenents to have
M. Clarke cone by the Agency on January 27, 2003, to sign
paperwork and pick up a check from Respondent for $1,050.00 (the
amount of the collateral M. C arke had given Respondent).

20. M. darke picked up the check on January 27, 2003, as
schedul ed.

21. It was not until March 2004 that Respondent received
fromthe Cerk's Ofice a copy of the actual court order

di scharging M. Dyke's bond.

12



Count ||

22. On or about Septenber 1, 2002, the Departnent of
| nsurance filed a one-count Adm nistrative Conplaint (in
Department of Insurance Case No. 43742-02- AG agai nst
Respondent, alleging that "he [had] failed to return coll ateral
and charged an anount in excess of the bond premum"”

23. On Novenber 13, 2002, the Departnent of |nsurance
i ssued a Consent Order in Case No. 43742-02-AG which provided
as follows:

THI S CAUSE came on for consideration and
final agency action. Upon consideration of
the record including the Settl enent
Stipulation for Consent Order dated

Cct ober 25, 2002, and bei ng ot herw se
advised in the prem ses, the Insurance
Conm ssi oner hereby finds:

1. The Treasurer and |nsurance
Comm ssi oner, as head of the Departnent of

| nsurance, has jurisdiction over the subject
matter of this case and parties hereto.

2. The entry of this Consent Order and
conpliance herewith by the Licensee, LARRY
LORENZO JONES, shall conclude the

adm ni strative proceedi ng of Case No. 43742-
02- AG before the Departnent of Insurance of
the State of Florida.

| T I S THEREFORE ORDERED:

a. The Settlenment Stipulation for Consent
Order dated Cctober 25, 2002, is hereby
approved and fully incorporated herein by
ref erence;

b. Wthin thirty (30) days of the date of
i ssue of the Consent Order, pursuant to

13



Section 648.387, Florida Statutes, Licensee
shal |l file[® notice with the Departnent of

t he designated primry agent for each

| ocation of all bail bond agenci es owned by
the Licensee. Failure to file said notice

wWill result in inmedi ate suspension of
Licensee's license and eligibility for
| i censure.

c. Licensee shall be placed on probation
for a period of twelve (12) nonths. As a
condition of probation, Licensee shal
strictly adhere to the Florida Insurance
Code, Rules of the Departnent and the terns
of this agreenent. |[|f during the period of
probation period [sic] the Departnent has
good cause to believe that Licensee has
violated a termor condition of probation,
it shall suspend, revoke, or refuse to

i ssue, renew or continue the |icense of
appoi nt ment of Licensee.

d. Licensee shall pay a fine of two

t housand five hundred dollars ($2500. 00)
within thirty (30) days of the date of issue
of the Consent Order, pursuant to Section
648. 52, Florida Statutes. Failure of

Li censee to pay the fine within the
specified time limt shall result in the

i mredi at e suspension of Licensee's |icense
and eligibility for licensure in this state
wi t hout further proceeding for a period of
sixty (60) days. Reinstatenent shall be
condi tioned upon Licensee's conpliance with
all terns of the Consent Order, including
paynent of the adninistrative fine. [

24. Sonetinme in Decenber 2002, Sally Burke, who was then a
Bai | Bond Coordinator with the Departnent of I|nsurance, visited
t he Agency for purposes of conducting an audit of the Agency's

records. M. Anthony acconpanied her on the visit.
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25. During the audit, M. Burke asked Respondent if he had
conpleted and "turned in [the] designation fornl required by
Section 648.387, Florida Statutes. Respondent replied that he
had "never received" a blank formto fill out. At M. Burke's
request, M. Anthony handed Respondent a bl ank designation form
Respondent proceeded to conplete it in Ms. Burke's and
Ms. Anthony's presence. When he was finished, he attenpted to
give the conpleted formto Ms. Burke, but she told him "Larry,
you have to mail it in yourself, but nmake nme a copy for ny file."
As requested, Respondent made a copy and gave it to Ms. Burke,
who, in turn, handed it to Ms. Anthony. He then left the Agency
and mailed the original to the Departnment of Insurance. Wen he
returned to the Agency, Ms. Burke and Ms. Anthony were stil
t here.

26. Months later, in Septenber 2003 at around the tine of
the issuance of the instant Admi nistrative Conplai nt, Respondent
received a tel ephone call fromGeg Marr, an attorney with
Petitioner, who told Respondent that Petitioner had never
recei ved his conpl eted designation form? Respondent inforned
M. Marr that the conpleted formhad been mailed in Decenber
2002. M. Marr responded, "[Qur records show that it's not
in, "' and asked Respondent to "send in another one," which
Respondent did (on or around Septenber 19, 2003). Petitioner

received this conpl eted designation formon Septenber 26, 2003.

15



CONCLUSI ONS OF LAW

27. DOAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto pursuant to Chapter 120,
Fl ori da Stat utes.

28. In Florida, the activities of bail bond agents are
regul ated by the provisions of Chapter 648, Florida Statutes,
whi ch are part of the Florida Insurance Code. 8§ 624.01, Fla.
St at .

29. Petitioner has been statutorily del egated the
authority "to adm nister the provisions of this chapter.”

8§ 624.26, Fla. Stat.

30. Anmong the provisions in Chapter 648, Florida Statutes,
are the following relating to "[c]ollateral security" and the
“[flailure to return collateral":

648. 442 Col |l ateral security.--

(1) Collateral security or other indemity
accepted by a bail bond agent, except a
prom ssory note or an indemity agreenent,
shall be returned upon final term nation of
l[iability on the bond. Such coll ateral
security or other indemity required by the
bai | bond agent nust be reasonable in
relation to the amount of the bond.
Col | ateral security may not be used by the
bail bond agent for personal benefit or gain
and nust be returned in the sane condition
as received.

(2) Wen a bail bond agent accepts

collateral, a witten, nunbered receipt
shall be given, and this receipt shall give

16



in detail a full account of the coll ateral
recei ved.

(3) Collateral security shall be received
and held in the insurer's nane by the bai
bond agent in a fiduciary capacity and,
prior to any forfeiture of bail, shall be
kept separate and apart from any ot her funds
or assets of such bail bond agent.

(4) When the obligation of the surety on
t he bond or bonds has been rel eased in
witing by the court, the collateral shal
be returned to the rightful owner naned in
the collateral receipt unless another

di sposition is provided for by |ega
assignnment of the right to receive the
collateral to another person.

* * *

(7) No bail bond agent or insurer shal
solicit or accept a waiver of any of the
provi sions of this section or enter into any
agreenment as to the value of the collateral.

* * *

(11) Any person who violates this section
is guilty of a felony of the third degree,
puni shabl e as provided in s. 775.082, s.
775.083, or s. 775.084.

* * *

648.571 Failure to return coll ateral
penal ty. - -

(1) A bail bond agent who has taken
collateral or an insurer or nanagi ng genera
agent who holds coll ateral as security for a
bai| bond shall, upon denmand, nmake a witten
request for a discharge of the bond to be
delivered to the surety or the surety's
agent. A copy of the witten request for

di scharge nust be given to the indemitor or
t he person maeking the request for the

17



collateral, and a copy nust be maintained in
the agent's file. |If a discharge is
provided to the surety or the surety's agent
pursuant to chapter 903, the collatera

shall be returned to the indemitor within
21 days after the discharge is provided.

(2) Upon denmand, following the witten
request for discharge and upon dili gent
inquiry by the surety or surety's agent to
det erm ne whet her the bond has been

di scharged, the failure of the court to
provide a witten discharge to the surety or
surety's agent pursuant to chapter 903
within 7 days automatically cancels the
bond, and the collateral shall be returned
to the indemmitor within 21 days after the
witten request for discharge.

* * *

(4) In addition to the crimnal penalties
and any other penalties provided in this
chapter, the departnent shall inpose agai nst
any person violating this section an

adm nistrative fine of five tinmes the dollar
amount of the coll ateral

31. Chapter 648, Florida Statutes, also contains the
foll owi ng provisions, found in Section 648.387, Florida
Statutes, dealing with "primary bail bond agents”:

(1) The owner or operator of a bail bond
agency shall designate a prinmary bail bond
agent for each location, and shall file with
t he departnment the name and |icense nunber
of the person and the address of the

| ocation on a form approved by the
departnent. The designation of the primary
bai | bond agent may be changed if the
departnent is notified imediately. Failure
to notify the departnent within 10 worki ng
days after such change is grounds for

di sciplinary action pursuant to s. 648. 45.
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(2) The primary bail bond agent is
responsi bl e for the overall operation and
managenment of a bail bond agency | ocati on,
whose responsibilities may include, wthout
limtations, hiring and supervising of al

i ndividuals within the |ocation, whether
they deal with the public in the
solicitation or negotiation of bail bond
contracts or in the collection or accounting
of noneys. A person may be designated as
primary bail bond agent for only one

| ocati on.

(5) A bail bond agency |ocation may not
conduct surety business unless a primary
bail bond agent is designated at all tines.
The failure to designate a primary agent on
a form prescribed by the departnent, within
10 wor ki ng days after an agency's inception
or a change of primary agent, is a violation
of this chapter, punishable as provided in
S. 648. 45.

A "bail bond agency," as that termis used in Chapter 648,
Florida Statutes, is defined in Section 648.25(1), Florida
Statutes, as follows:

(a) The building where a |licensee maintains

an office and where all records required by

Ss. 648. 34 and 648. 36 are nmi ntai ned; or

(b) An entity that:

1. Charges a fee or premumto rel ease an
accused defendant or detainee fromjail; or

2. Engages in or enploys others to engage

in any activity that nay be performed only
by a licensed and appoi nted bail bond agent.
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32. Pursuant to Section 648.30, Florida Statutes, persons
acting as bail bond agents in Florida nust be licensed by
Petitioner.

33. Petitioner may suspend or revoke a bail bond agent
license it has issued on any of the grounds enunerated in
648.45(2), Florida Statutes. Pursuant to Section 648. 52,
Florida Statutes, Petitioner "may, in its discretion, in |lieu of
or in addition to such suspension [or] revocation . . ., and
except on a second offense, inpose upon the |icensee an
adm ni strative penalty in an anount up to $5,000 or, if [it] has
found wil I ful m sconduct or willful violation on the part of the
i censee, $20,000. The administrative penalty may, in the
di scretion of [Petitioner], be increased by an amount equal to
any comm ssions or other pecuniary benefits received by or
accruing to the credit of the licensee in connection with any
transaction related to the grounds for suspension [or]
revocation . . . ." Pursuant to Section 648.53, Florida
Statutes, Petitioner "may, in lieu of or in addition to such
suspension [or] revocation . . . or in connection with any
adm ni strative nonetary penalty inposed under s. 648.52, place
the offending |licensee on probation for a period, not to exceed
2 years, as specified by JPetitioner] inits order."”

34. Petitioner may take such punitive action only after

the licensee has been given reasonable witten notice of the
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charges and an adequate opportunity to request a proceeding
pursuant to Sections 120.569 and 120.57, Florida Statutes.

35. An evidentiary hearing nust be held if requested by
the licensee when there are disputed i ssues of material fact.

§§ 120.569(1) and 120.57(1), Fla. Stat.

36. At the hearing, Petitioner bears the burden of proving
that the |licensee engaged in the conduct, and thereby conmtted
the violations, alleged in the charging instrunent.

37. Proof greater than a nere preponderance of the
evi dence must be presented by Petitioner to neet its burden of
proof. Clear and convincing evidence of the licensee's guilt is

required. See Departnent of Banking and Finance, Division of

Securities and I nvestor Protection v. Gsborne Stern and Conpany,

670 So. 2d 932, 935 (Fla. 1996); Ferris v. Turlington, 510 So.

2d 292, 294 (Fla. 1987); Pou v. Departnent of |nsurance and

Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998); and §
120.57(1)(j), Fla. Stat. ("Findings of fact shall be based upon
a preponderance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provided by
statute . . . .").

38. Cdear and convincing evidence "requires nore proof
than a ' preponderance of the evidence' but |ess than 'beyond and

to the exclusion of a reasonabl e doubt."'' In re Grazi ano, 696

So. 2d 744, 753 (Fla. 1997). It is an "internedi ate standard."”
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Id. For proof to be considered "'clear and convincing
t he evidence nmust be found to be credible; the facts to which
the witnesses testify nust be distinctly renenbered; the

testi mony nust be precise and explicit and the w tnesses nust be
| acking in confusion as to the facts in issue. The evidence
must be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” Inre

Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, w th approval,

fromSlomwi tz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983). "Although this standard of proof may be net where the
evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous."” Westinghouse Electric Corporation, Inc. v.

Shuler Bros., Inc., 590 So. 2d 986, 989 (Fla. 1st DCA 1991).

39. In determ ning whether Petitioner has net its burden
of proof, it is necessary to evaluate its evidentiary
presentation in light of the specific allegations of w ongdoi ng
made in the charging instrument. Due process prohibits an
agency fromtaking penal action against a |licensee based on
matters not specifically alleged in the charging instrunent,
unl ess those matters have been tried by consent. See Shore

Village Property Omers' Association, Inc. v. Departnent of

Environnental Protection, 824 So. 2d 208, 210 (Fla. 4th DCA

2002); Ham lton v. Departnent of Business and Professional

22



Regul ation, 764 So. 2d 778 (Fla. 1st DCA 2000); Lusskin v.

Agency for Health Care Administration, 731 So. 2d 67, 69 (Fl a.

4t h DCA 1999); Cottrill v. Departnent of |nsurance, 685 So. 2d

1371, 1372 (Fla. 1st DCA 1996); and Delk v. Departnent of

Pr of essi onal Regul ation, 595 So. 2d 966, 967 (Fla. 5th DCA

1992) .

40. The charging instrunment Petitioner issued in the
i nstant case all eges that Respondent viol ated Sections
648.442(1), 648.45(2)(e), (f), (9), (h), (j), (n), and (p), and
648.571(1), Florida Statutes, by failing to return M. Carke's
collateral (Count 1); and that Respondent violated Sections
648. 387(1) and 648.45(2)(j), Florida Statutes, by failing to
conply with a directive in a Novenber 13, 2002, Consent O der
that the Departnent of |Insurance had issued requiring that he
file with the Departnment of Insurance, within 30 days of the
date of issuance of the Consent Order, the designated primry
agent for each of his bail bond agency |ocations (Count I1).
The charging instrunment then advi ses Respondent that Petitioner
intends to suspend or revoke his |icense or inpose other
aut hori zed penalties for his having commtted these all eged
viol ations.

41. As noted above, Petitioner's authority to suspend and
revoke a bail bond agent's license is derived from Secti on

648. 45, Florida Statutes. Subsections (2)(e), (f), (g9), (h),
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(j), (n), and (p) of the statute (the provisions Respondent is
al l eged to have violated) read as foll ows:

(2) The departnent shall deny, suspend,
revoke, or refuse to renew any |icense or
appoi ntment issued under this chapter or the
i nsurance code, and it shall suspend or
revoke the eligibility of any person to hold
a license or appointnment under this chapter
or the insurance code, for any violation of
the laws of this state relating to bail or
any violation of the insurance code or if

t he person:

* * *

(e) Has denonstrated |ack of fitness or
trustworthiness to engage in the bail bond
busi ness.

(f) Has denonstrated | ack of reasonably
adequat e knowl edge and techni cal conpetence
to engage in the transactions authorized by
the |icense or appointnent.

(g) Has engaged in fraudul ent or dishonest
practices in the conduct of business under
the |icense or appointnent.

(h) Is guilty of m sappropriation
conversion, or unlawful w thhol ding of
noneys belonging to a surety, a principal,
or others and received in the conduct of
busi ness under a license.

* * *

(j) Has willfully failed to conply with or
willfully violated any proper order or rule
of the departnment or willfully violated any
provi sion of this chapter or the insurance

code.

(n) Has failed to return coll ateral
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(p) Has denonstrated a course of conduct or
practices which indicate that the |icensee
is inconpetent, negligent, or dishonest or
that property or rights of clients cannot
safely be entrusted to him or her.
42. The statutory provisions that Petitioner clains
Respondent has violated are "in effect, . . . pena
statute[s] . . . This being true the[y] nust be strictly
construed and no conduct is to be regarded as included within
[thenm] that is not reasonably proscribed by [thenm.

Furthernore, if there are any ambiguities included such nust be

construed in favor of the . . . licensee." Lester v. Departnent

of Professional and Cccupati onal Regul ati ons, 348 So. 2d 923,

925 (Fla. 1st DCA 1977); see also Witaker v. Departnent of

| nsurance and Treasurer, 680 So. 2d 528, 531 (Fla. 1st DCA

1996) (" Because the statute [Section 626.954(1)(x)4, Florida
Statutes] is penal in nature, it nust be strictly construed with

any doubt resolved in favor of the licensee."); and El mariah v.

Departnent of Professional Regul ati on, Board of Mdicine, 574

So. 2d 164, 165 (Fla. 1st DCA 1990) (" Although it is generally
hel d that an agency has w de discretion in interpreting a
statute which it adm nisters, this discretion is somewhat nore
limted where the statute being interpreted authorizes sanctions

or penalties against a person's professional |icense. Statutes
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providing for the revocation or suspension of a license to
practice are deened penal in nature and nust be strictly
construed, with any anbiguity interpreted in favor of the
licensee.").

43. None of these provisions, so construed, authorize the
Petitioner to discipline a Florida-licensed bail bond agent for
the m sconduct of the enployees of the |icensee's bail bond
agency where there is no showi ng of personal w ongdoing on the

part of the licensee. Cf. Ganter v. Departnent of |nsurance,

620 So. 2d 202 (Fla. 1st DCA 1993)("In Pic N Save Central

Florida v. Departnent of Business Regulation, Div. of Al coholic

Beverages and Tobacco, 601 So. 2d 245 (Fla. 1st DCA 1992), this

court recogni zed the distinction between inposing liability

under the theory of respondeat superior and revoking a party's

right to conduct business. In Pic N Save, supra, the court

hel d that while the governing statute itself did not require
proof of |icensee's know edge that in order to suspend a party's
[iquor license, the departnent nust establish that the |icensee
knew or shoul d have known of the m sconduct of its enpl oyee.

The court went on to acknow edge that this construction of the
statute is consistent with the idea '"that one's license to
engage in an occupation is not to be taken away except for

m sconduct personal to the licensee.” Pic N Save, supra at

250. There is no rational basis for not inposing the sane
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standard for revocation of an insurance license."); Pic N Save

v. Departnent of Business Regul ation, 601 So. 2d 245, 250, 256

(Fla. 1st DCA 1992)("Although the statutory |anguage in section
561. 29(1) has since 1957 spoken in terns of the Division's power
to revoke or suspend a beverage license for violations of the
beverage |l aw committed by a |licensee, or '"its agents, officers,
servants, or enployees,' ['®] the courts of this state have

consi stently construed and applied this disciplinary authority
only on the basis of personal m sconduct by the |licensee. Thus,
whil e an enpl oyee may violate the beverage |law in making ill egal
sal es of al coholic beverages to mnors, the |icensee's cul pable
responsibility therefor is measured in terns of its own

i ntentional wongdoing or its negligence and | ack of diligence
in training and supervising its enpl oyees regarding illegal
sales. This limtation on the licensee's liability is
consistent with the notion, also long recogni zed by the courts
of this state, that one's |icense to engage in an occupation is
not to be taken away except for m sconduct personal to the
licensee. . . . Wile the statute Pic N Save allegedly
violated in this case, section 562.11, Florida Statutes, is the

sane statute that was involved in Davis [v. Shiappacossee, 155

So. 2d 365 (Fla. 1963], this case is not a civil negligence
action for personal injury damages resulting from harm caused by

the alleged illegal sales; the principles of respondeat superior
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applied in Davis have no application in determ ning whether Pic
N Save's license should be revoked or suspended; and the burden
of proof to establish the licensee's personal m sconduct is

significantly stricter than that applicable to civil cases such

as Davis."); MDonald v. Departnent of Professional Regul ation,

Board of Pilot Comm ssioners, 582 So. 2d 660, 669 (Fla. 1st DCA

1991) ("There is no | anguage to clearly evidence a |l egislative
intent to inpose on a state |icensed pilot vicarious

responsi bility for the neglect or msconduct or others, i.e., to
hold the pilot strictly responsible for the conduct of all other
personnel involved in operating and maneuvering the vessel at
the tine the allision occurred. The statute does not purport to
i npose any nondel egabl e duties on a state |icensed harbor pil ot
that would give rise to personal responsibility for the
negligent acts of others. Under Florida |law, disciplinary
statutes such as section 310.101 are penal in nature and nmust be
strictly construed agai nst the enforcing agency; thus, w thout a
cl ear, unanbi guous provision in the statute indicating
legislative intent to hold the |licensee responsible for the
negl i gent or wongful acts committed by another,[!*] the

adm ni strative agency is not authorized to so extend the effect

of the statute."); and Federgo Discount Center v. Departnent of

Pr of essi onal Regul ati on, Board of Pharnacy, 452 So. 2d 1063,

1066 (Fla. 3d DCA 1984)("We conclude that if the Legislature
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desired to make comunity pharmacy pernittees strictly liable
for the acts of pharmacists who are separately |licensed by the
State, then it could have done so in no uncertain ternms. |In the
absence of a clear expression fromthe Legislature nmaking these
permttees subject to discipline for the m sdeeds of their
chosen |icensed pharmacist, we are obliged to reverse the
Board's order of revocation.").

44. The gravanen of Count | of the charging instrunent
Petitioner issued in the instant case is the allegation that, in
connection with his handling of the collateral M. d arke had
given himto secure M. Dyke's bond, Respondent failed to act in
accordance with provisions of Chapter 648, Florida Statutes,
dealing with the return of collateral (specifically, Sections
648. 442(1) and 648.571(1), Florida Statutes) and that he
therefore is subject to discipline pursuant to Section
648. 45(2)(n), Florida Statutes. Wile Petitioner has al so
alleged in this count of the charging instrunent violations of
Section 648.45(2)(e), (f), (g), (h), and (p), Florida Statutes,
it is apparent, particularly in light of the facts alleged in
charging instrunent, that these other alleged violations are
derivative cl ainms dependent upon a finding that Respondent
vi ol ated Sections 648.442(1) and 648.571(1), Florida Statutes.

45, Section 648.442(1), Florida Statutes, requires that

collateral security "be returned upon final term nation of
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liability on the bond." "In a statute which provides for one
event 'upon' sone other contingency, the word 'upon' is a word
of variable neaning. It may nean 'at the tine of' or "with
l[ittle or no interval thereafter.” On the other hand, it may
mean 'in consequence of' or 'on condition of,' wthout inplying

contenporaneity.” Walsh v. Board of Administration, 6 Cal

Rptr. 2d 118, 133 (Cal. App. 1992); see al so Ashnus v. Cal deron,

31 F. Supp. 2d 1175, 1186 (N.D. Cal. 1998)("'[U] pon" can nean

either "on condition of' or '"at the time of . . . wth little or
no interval thereafter.” 1In the first instance, upon inplies no
tenporal limt; in the second, however, upon neans immedi ately

following.")(citation omtted.). Reading Section 648.442(1),
Florida Statutes, together with the remaining provisions of the
statute, as well as with the provisions of Section 648.571,
Florida Statutes, and, further, taking into consideration that a
violation of Section 648.442(1), Florida Statutes, subjects a
bail bond agent not only to admi nistrative penalties, but to
felony crimnal penalties as well, the undersigned is confident
that the Legislature did not intend Section 648.442(1), Florida
Statutes, to inpose upon a bail bond agent, unaware of the
"final termnation of liability on [a collateral-secured] bond,"

the obligation to return such collateral imedi ately foll ow ng

nl5

the "final termnation of liability. See State v. Fuchs, 769

So. 2d 1006, 1009 (Fla. 2000)("[S]tatutes which relate to the
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same or closely related subjects should be read in par

materia."); MlLaughlin v. State, 721 So. 2d 1170, 1172 (Fl a.

1998) ("Where crimnal statutes are concerned, the rules are even
stricter: '[I]t is a well-established canon of construction
that words in a penal statute nust be strictly construed. \Were
wor ds are susceptible of nore than one neani ng, they nust be
construed nost favorably to the accused.'"); and 8 775.021(1),
Fla. Stat. ("The provisions of this code and of fenses defined by
ot her statutes shall be strictly construed; when the | anguage is
susceptible of differing constructions, it shall be construed
nost favorably to the accused."). To construe Section
648.442(1), Florida Statutes, otherw se would place an

unr easonabl e burden on bail bond agents that the Legislature

could not have intended themto shoulder. Cf. Burnsed v.

Seaboard Coastline Railroad Co., 290 So. 2d 13, 19 (Fla.

1974) (" A reasonable interpretation of Section 357.08, Florida
Statutes, would include a reasonable tine within which to set
the lighted fuses or other visual warning devices. The statute
inplies the all owance of a reasonable tinme after the bl ocking of
a crossing to provide the requisite lighting and the question as
to such reasonable tinme is a question of fact to be determ ned
under the circunstances of each case. Neither the courts nor
the Legi slature expect the inpossible and this Court recogni zes

that the warning device cannot be put out instantaneously, but
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rather a reasonable tine is permtted to train personnel to

conply with this statute.”); and Newport v. M-A |Insurance Co.,

448 N. E. 2d 1223, 1228-29 (Ind. App. 1983)("Al though there is no
I ndiana | aw directly on point, we discern sonme guidance in an
anal ogous ci rcunstance where a policy condition requires the
insured to give tinmely notice of an accident to the insurer.
This court has said that such tineliness nust be neasured from
the time the insured actually knew of the accident. Such policy
condi ti on cannot be construed to require an insured to do an
i npossi ble thing--to give notice of an accident before it knew
about it.").

46. Unlike Section 648.442(1), Florida Statutes, Section
648.571(1), Florida Statutes, contains a specific time frane
wi thin which a bail bond agent nmust return collateral given to
secure a bond that has since been discharged. That specific
time frane is 21 days fromthe date the bail bond agent is
provided with the discharge order the court has issued. It is
the responsibility of the bail bond agent, pursuant to Section

648. 571(1), Florida Statutes, "upon demand,"” to "make a witten

request” that (s)he "be delivered" the di scharge order.

47. In the instant case, Respondent was first nmade aware
of the discharge of the bond M. d arke had obtained for
M . Dyke, not by M. Carke, but by Petitioner (through

Ms. Ant hony), whom M. C arke had contacted after having been
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unsuccessful in his efforts to tel ephonically comunicate with

Respondent . 1°

Wthin a week of being so advi sed, Respondent went
to the Pal m Beach County Courthouse and obtained fromthe
Clerk's Ofice a certified copy of a summary or disposition
sheet reflecting that M. Dyke's bond had been di scharged. !’
That sanme day, he nade arrangenents to have M. C arke cone by
t he Agency to get his $1,050.00 collateral back. 1In accordance
wi th these arrangenents, on January 27, 2003, M. Clarke went to
t he Agency and was given a check in the anount of $1, 050. 00.
| nasnuch as it establishes that Respondent returned M. Carke's
collateral less than 21 days fromthe date Respondent had been
told by Ms. Anthony about the discharge of M. Dyke's bond (and
wel | before he was provided a copy of the court's discharge
order), the evidentiary record in the instant case does not
support a finding that, in connection with Respondent’'s handling
of this collateral, he violated Section 648.442(1), Florida
Statutes, Section 648.571(1), Florida Statutes, or any of the
ot her statutory provisions cited in Count | of the charging
instrunment. Petitioner having failed to prove these violations
by cl ear and convincing evidence, Count | of the charging
instrunment nust be di sm ssed.

48. In Count Il of the Adm nistrative Conpl aint,
Petitioner alleges that it is authorized, pursuant to Section

648.45(2)(j), Florida Statutes, to take disciplinary action
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agai nst Respondent because Respondent had not (as of
Septenber 17, 2003, the date the charging instrunent was issued)
"filed with [Petitioner] the designated primary agent for each
| ocation of all bail bond agencies [he] own[ed]," as required by
Section 648.387(1), Florida Statutes, and by a Consent O der
that the Departnent of I|Insurance had i ssued Novenber 13, 2002.
Disciplinary action is warranted under Section 648.45(2)(j),
Florida Statutes, only if the violation alleged is shown to have
been willfully commtted. The record evidence in the instant
case, however, does not clearly and convincingly establish that
Petitioner even violated Section 648.387(1), Florida Statutes,
or the Departnment of Insurance's Novenber 13, 2002, Consent
Order, mnmuch less that he did so willfully.
49. To prove that Respondent acted in derogation of
Section 648.387(1), Florida Statutes, and the Departnent of
| nsurance' s Novenber 13, 2002, Consent Order, Petitioner had to
show t hat Respondent failed to file the requisite paperwork with
t he Departnent of Insurance within the prescribed time period.
Petitioner could have net its burden by offering, if avail able,
evi dence of the type described in Section 90.803(10), Florida
Statutes, which provides as foll ows:
The provision of s. 90.802 to the contrary
notw t hstandi ng, the follow ng are not

i nadmi ssi bl e as evi dence, even though the
declarant is available as a w tness:
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(10) ABSENCE OF PUBLI C RECORD OR ENTRY. - -

Evidence, in the formof a certification in

accord wwth s. 90.802, or in the form of

testinony, that diligent search failed to

di scl ose a record, report, statenent, or

data conpilation or entry, when offered to

prove the absence of the record, report,

statenment, or data conpilation or the

nonoccurrence or nonexi stence of a matter of

whi ch a record, report, statement, or data

conpi lation woul d regularly have been nmade

and preserved by a public office and agency.
Petitioner presented no such evidence, nor did it offer any
ot her evidence establishing the non-filing (wthin the
prescribed time period) of the conpl eted designation form
Respondent was required to file. Respondent, for his part, gave
credible testinony that, sonetine in Decenber 2002, upon bei ng
given the proper designation formto fill out, he inmediately
did so, hand-delivered a copy of the conpleted formto a
Department of I|nsurance enployee, and mailed the original to the
Department of Insurance.® In viewof Petitioner's failure to
effectively rebut this testinony and present clear and
convi nci ng evi dence establishing that the Departnent of
| nsurance's office of the agency clerk did not receive this
mai | ing on or before Decenber 13, 2002 (that is, wthin the 30-
day time frane Respondent was given, in the Novenber 13, 2002,
Consent Order, to file a conpleted designation form, Count II

of the charging instrument, like Count |, mnust be dism ssed.
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RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat Petitioner issue a final order dism ssing,
inits entirety, the Adm nistrative Conplaint issued agai nst
Respondent in the instant case.

DONE AND ENTERED this 4th day of June, 2004, in

Tal | ahassee, Leon County, Florida.

Axsex m. 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Admi nistrative Hearings
this 4th day of June, 2004.

ENDNOTES
'/ The Departnent of Insurance's regulatory authority over bai
bond agents was transferred to the new y-created Departnent of
Fi nanci al Services effective January 7, 2003, by operation of

Chapter 2002-404, Laws of Florida.

2/ There is no indication in the evidentiary record that
Respondent actually received these nessages.
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3/ The evidentiary record does not reveal that M. O arke
attenpted to contact Respondent by neans ot her than tel ephoning
hi m

“  Ms. Anthony is still enployed as a Special Investigator, but
by Petitioner.

°/ In fact, M. darke gave Respondent one check for $1,500. 00.

®/ M. darke did not take any steps to confirmthe accuracy of
the informati on M. Dyke had provided hi mabout the status of
M. Dyke's crimnal case.

'l At hearing, however, M. Carke testified that he first
called the Agency in |late May 2002.

8 M. darke gave testinony at hearing inconsistent with this
assertion that he had been told by Respondent that he woul d "get
t he $1, 050 when the case was conpl eted"” (as opposed to within 30
days of his giving that anpbunt to Respondent).

°/  Florida Administrative Code Rul e 28-106. 104(1) provides, in
pertinent part, that, "[i]n construing . . . any order of a
presiding officer, filing shall nean received by the office of
t he agency clerk during normal business hours . . . ."

19/ This Consent Order contains no findings of guilt, nor does
it make reference to any adm ssions of guilt made by Petitioner,
al though it does inpose disciplinary action against Petitioner
in the formof a fine and probation. Absent a finding that
Respondent has violated the terns of the Consent Order,
Petitioner may not take any further disciplinary action agai nst
Respondent based on the all egations made agai nst himin
Departnment of I|Insurance Case No. 43742-02- AG  See Departnent of

Transportation v. Career Service Conmm ssion, 366 So. 2d 473, 474
(Fla. 1st DCA 1979)("Al t hough the Conm ssion may have inartfully
used the term ' double jeopardy,' its reversal was based on sound
reasoning. D.OT. not only |lacked authority to discipline
Wodard twice for the sanme offense but its action was
fundanmental ly unfair. The sanme of fense may be a proper ground
for either a suspension or a dism ssal but the statute and rul es
contenpl ate that these are nutually exclusive disciplinary
alternatives. Qherw se, an agency could repeatedly punish an
enpl oyee and the enpl oyee woul d never be secure in his
enploynment. . . . [Having concluded its investigation and
reached its decision as to the disciplinary action it wll
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adm ni ster to an enployee, the disciplinary action adm nistered
may not be increased at a |ater date nor nmay an agency
di scipline an enpl oyee twice for the sane offense.").

1/ Neither M. Marr, nor any one el se with personal know edge
of the contents of the Departnent of I|nsurance's and
Petitioner's records, testified at hearing regardi ng whet her or
not these records contained this conpleted designation form

12/ "I Plroof of mailing of a document to the correct address
creates a presunption that the itemmiled was, in fact,
received. This presunption, however, is a rebuttable one."

WT. Holding, Inc. v. State Agency for Health Care

Adm ni stration, 682 So.2d 1224, 1225 (Fla. 4th DCA

1996) (citations omtted.). The evidentiary record in the

i nstant case does not contain rebuttal evidence sufficient to
establish that the Departnent of Insurance did not receive the
conpl eted designation formthat Respondent had nmailed to it in
Decenber 2002. (Petitioner's Exhibit 1, the first page of which
is a signed certification (under seal) of the state's Chief
Financial Oficer that "the attached three pages represent the
Designation of Primary Bail Bond Agent for Bail Bond Agency for
Big Larry's Bail Bonds . . . [which] was received by this
Departnment on Septenber 26, 2003," does not constitute such

evi dence since this certification does not address what other
conpl eted designation forns, if any, the Departnent of |nsurance
or Petitioner may have received from Respondent prior to

Sept enber 26, 2003; neither does M. Marr's "out-of-court”
statenment to Respondent regarding the contents of Petitioner's
records constitute such evidence since this "out-of-court”
statenment is hearsay evidence that, standing alone, is
insufficient, under Florida | aw applicable to adm nistrative
proceedi ngs (specifically, Section 120.57(1)(c), Florida
Statutes), to support a finding of fact.)

13/ Section 648.45(2), Florida Statutes, unlike Section
561.29(1), Florida Statutes, does not contain any | anguage
suggesting that a |licensee may be disciplined for violations
commtted by the licensee's "agents, officers, servants, or
enpl oyees. "

4 There is no such "clear, unambi guous provision" in Section
648. 45(2), Florida Statutes.

15/ The undersigned therefore respectfully disagrees with the
vi ew expressed in the testi nony given at hearing by D ckson
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Kessler, an attorney enpl oyed by Petitioner, that, "[i]f a
principal satisfies the requirenent of the court and the bond is
di scharged, . . . [t]he collateral has to be returned

i medi ately to the person that put that up."

18/ There has been no show ng that Respondent was in any way
personal ly responsible for the lack of success of these efforts
made by M. d arke.

Y/ 1t was not until nore than a year later that he received a
copy of the actual discharge order

18/ \Wet her this occurred within or outside the 30-day filing
period prescribed in the Consent Order, the evidentiary record
does not make cl ear.

COPI ES FURNI SHED,

Geg S. Marr, Esquire

Department of Financial Services
612 Larson Buil ding

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

M chael A. Levin, Esquire
444 Brickell Avenue

Suite 51, PMB 217

Mam , Florida 33131-2403

Mar k Casteel, General Counsel
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Departnent of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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